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Letter from the President & Executive Director

The Lawyers’ Committee for
Civil Rights Under Law (Law-
yers’ Committee) is a nonpar-
tisan, nonprofit civil rights
organization whose principal
mission is to secure equal
justice for all through the rule
of law, targeting the inequities
confronting African Americans
and other racial and ethnic mi-
norities. We stand on the front-
lines of some of today’s most
significant and complex civil
rights challenges. The Lawyers’
Committee works with the larg-
est pro bono civil rights network
in the nation, comprised of
more than 150 law firms. We
also work with more than 150
national, regional, statewide
and local grassroots organiza-
tions throughout the country
and are affiliated with 8 local
committees in San Francisco,
Los Angeles, Boston, Chicago,
Denver, Mississippi, Philadel-
phia, and Washington, D.C.

Through its programmatic
work, the Lawyers’ Committee
brings affirmative impact liti-
gation cases across the country

to address issues impacting
equal educational opportuni-
ties for our nation’s children,
fair housing opportunities,
voting rights, economic justice,
criminal justice and more. The
organization is also working to
combat the spike in hate crimes
across the country and working
to preserve the integrity and
diversity of our nation’s courts.
The Lawyers’ Committee also
spearheads the Election Pro-
tection Coalition, the nation’s
largest nonpartisan voter pro-
tection initiative coalition, by
partnering with local organiza-
tions and law firms throughout
the country to assist thousands
of voters through its network
of trained volunteers and its
866-OUR-VOTE hotline.

In addition, the Lawyers’ Com-
mittee promotes accountability
and transparency in the current
era, mounting legal challenges
against the Administration in
response to the many rollbacks
and threats to civil rights. For
example, the Lawyers’ Commit-
tee has recently sued:

e the U.S. Department of Hous-
ing and Urban Development
after it unlawfully suspended
a federal requirement that
local and state governments
address segregated housing
patterns as a condition of
receiving HUD funding;

e the Departments of Justice
and Homeland Security in
connection with the now-de-
funct Election Integrity
Commission; and

e the U.S. Department of
Commerce and the U.S.
Census Bureau to challenge
the inclusion of a citizenship
question on the 2020 Census.

Founded 55 years ago by
President John F. Kennedy, the
Lawyers’ Committee for Civil
Rights Under Law continues to
be at the forefront of the most
important efforts to advance
civil rights and ensure that ev-
ery American has a voice in our
democracy.

Sincerely,

bt Clotr

Kristen Clarke

President and Executive Director
Lawyers’ Committee for Civil
Rights Under Law
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States must prioritize
legislative reforms
that eradicate

discrimination in civil

damages awards by

prohibiting the use
of race/ethnicity-
and gender-based

statistical tables.

l. Introduction

The U.S. Constitution promises
equal protection and due process
under the law. Important federal,
state, and local civil rights laws
prohibit discrimination on the
basis of race, ethnicity, gender,
and other protected categories in
various areas including employ-
ment, public accommodations,
and education. Yet, no federal or
state law prohibits the use of race,
ethnicity, or gender in the calcula-
tion of civil damage awards in tort
actions, which seek to make the
victim whole again. Since African
Americans, Latinxs, and women
in the U.S. earn less than whites
and men, respectively, the dam-
ages they receive are substantially
lower than those received by their
counterparts.!

Historically, courts relied on
explicit discrimination to justify
lower awards for people of color

Yet, no federal or state
law prohibits the use of
race, ethnicity, or gender
in the calculation of civil
damage awards in tort
actions, which seek to
make the victim whole

again.
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and women. Today, the problem is
more insidious: race and gender
are embedded in the wage ta-
bles used by experts to calculate
damages for plaintiffs in wrongful
death and personal injury cases.
The use of race/ethnicity- and/
or gender-based data by experts
to predict lost earnings deprives
marginalized individuals, espe-
cially children of color, from fair
compensation by perpetuating
systemic inequality and failing
to “recognize human potential.”?
The practice disproportionate-

ly affects communities of color
because it “creates an incentive
for companies to allocate risks to
minority communities in order to
minimize potential tort damages
in the future.”’

The use of race/ethnicity and/or
gender in the calculation of civil
damage awards has slowly come
under increasing scrutiny by a few
judges, legislators, commentators,
and academic researchers. One
federal judge in particular, Judge
Jack B. Weinstein of the Eastern
District of New York, stands out
for recently ruling that the use

of race-based tables is unconsti-
tutional. However, states have
largely ignored this issue. States
must prioritize legislative reforms
that eradicate discrimination in
civil damages awards by prohibit-
ing the use of race/ethnicity- and
gender-based statistical tables.




Il. Discriminatory Damage Awards Harm

Minority Children and Communities of Color

Courts rely on damages calcula-
tions by experts who use tables
that predict, among other factors,
plaintiffs’ lost earnings and wages
on the basis of their race/ethnic-
ity and gender. Typically, experts
use the Bureau of Labor Statistics’
Current Population Survey, which
is updated quarterly, to determine
projected lost earnings. Loss of
earning potential is a significant
component of damages and can
“make the difference between a
modest and sizable award.”* As
discussed in Section IV below,
race/ethnicity- and gender-spe-
cific tables preserve systemic and
structural inequalities, reinforce
current pay gaps and workforce
discrimination, and fail to account
for possible progress.° In short,
they ascribe lower values to the
lives of women and people of
color. Despite this discriminatory
impact, the use of such tables is

the industry standard: approx-
imately 44% of economists said
they consider race when calcu-
lating future earnings income

and 92% reported they consider
gender.® In a survey of 172 mem-
bers of the National Association
of Forensic Economists, when
tasked with calculating the loss of
a two-year-old African American
boy unable to work in the future,
42.4% stated they would only

use gender specific data, whereas
44.8% would use both race-specif-
ic and gender-specific data.’

In assessing civil damages, courts
generally admit expert testimony
from forensic economists who
estimate the present value of lost
future income.® While most expert
economists consider several fac-
tors to determine future income
earnings—like the number of
years a victim would have worked,

Percentage of economists who would consider each
demographic variable in determining a child’s future lost income.

43.6% Consider
race and gender

7.7% Consider neither

£ 0.5% Consider race only

48.1% Consider gender only

Source: Kim Soffen, In One Corner of the Law, Minorities and Women Are Often Valued Less, WASH. POST;
WONKBLOG (Oct. 25, 2016), https://www.washingtonpost.com/graphics/business/wonk/settlements/.

This practice is
particularly problematic
when calculating
damages for child
victims who have not
yet worked, attained

a certain level of
education, or had an
opportunity to indicate a
specific career path.

their expected wages, their age, and
their wage history—these experts
are also more likely than not to
take into account gender and race,
which tend to outweigh the individ-
ualized factors, such as academic
ability, work ethic, professional
aspirations, or educational attain-
ment.’ This practice is particularly
problematic when calculating dam-
ages for child victims who have not
yet worked, attained a certain level
of education, or had an opportunity
to indicate a specific career path.!°

For example, the use of race/
ethnicity tables greatly disadvan-
tages children of color who are
most likely to be the plaintiffs in
lead paint poisoning cases, but,
because of their race, receive the
lowest awards.!! 11.2% of Afri-
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can American children and 4%

of Latinx children are poisoned
by lead, compared with 2.3% of
white children.!? Segregation and
discriminatory redlining practices
have perpetuated a cycle where
children of color are dispropor-
tionately living in low-income
housing.!® Such housing tends to
have high levels of lead-based
paint, despite Congress banning
the use of such paint in 1971.%

Lead poisoning from lead-based
paint can lead to various seri-

Richmond, California is an example

of a community of color dealing with
consistent and dangerous environmental
exposure. 40% of Richmond residents
are Latinx, 22% are African American,
and 13.5% are Asian.”

Richmond is home to a 3,000-acre oil
refinery owned and operated by Chevron,
which has repeatedly failed to comply
with the Clean Air Act, the Clean Water
Act, the National Pollutant Discharge
System, and the guidelines for Occupa-
tional Safety and Health.?? Between 1989
and 1995, 304 accidents transpired at
the Chevron Richmond refinery.” These
accidents ranged from fires, leaks,
explosions, air contamination, and toxic

CASE STUDY: Richmond, California

ous health problems, including
kidney failure, anemia, seizures,
and brain development issues.'
Despite these well-documented
risks, the use of race/ethnicity in
paying lower court awards likely
disincentives defendants from re-
mediating lead-based paint from
residential buildings.!®

Communities of color are also
disproportionately impacted by
environmental hazards created
by toxic waste centers, industrial
facilities, unsafe drinking water,

Latinx-Residents

gas releases. A major fire in August 6,
2012 sent 15,000 residents and 19 workers
to the hospital.? The 17,000 people who
live within three miles of the refinery
suffer from heightened rates of cancer,
asthma, and other pulmonary diseases.?
Children are especially affected by the
air issues: Richmond has a much higher
than average rate of children requiring
hospitalization due to asthma.?

Chevron's long history of disregard for
environmental requlations makes it
difficult to sort out legitimate claims
and establish causation. Most of the
claims are dealt with through the city via
class actions and then settled without
any admission of guilt by Chevron.?” For

African’American Residents

and chemical factories.!” Of the
people who live within 1.86 miles
of a toxic waste site, more than
half are people of color.'® Children
of color comprise almost two-
thirds of the 5.7 million children
who live within one mile of a
high-risk chemical facility in the
U.S. ! Health issues caused by the
prevalence of these environmental
hazards lead to an increased like-
lihood of suits seeking personal
injury or wrongful death damages.
The use of race and ethnicity data

Asian'Residents

instance, after the 2012 fire, the city of
Richmond filed suit against Chevron
arguing Chevron was quilty of negligence,
maintenance of an ultra-hazardous
activity, and trespass of pollutants, ash,
and soot on city property.? Five years
later, the parties entered into a S5 million
settlement of the claims.?

Richmond, California is one of numerous
communities of color suffering from
devastating environmental degradation
with little to no access to adequate
justice. Personal injury damages awards
calculated using race-based tables
further harm lower-income communities
of color like Richmond that are already
economically disadvantaged.



in civil damage award calculations
incentivizes corporations to place
their factories and operations in

low-income communities of color
where the cost of damages awards
resulting from personal injury and

lll. Historical Use of Race, Ethnicity, and
Gender in Civil Damage Awards

The practice of reducing civil
damages for African Americans
and other racial and ethnic mi-
norities dates back to the early
20™ century when judges did so
with explicit reference to offen-
sive stereotypes. For example, in
Blackburn v. Louisiana Ry. & Nav.
Co., the 1911 Louisiana Supreme
Court reduced the damages
award for an African American
man by nearly 70%, citing “the
well-known improvidence of the
colored race, and the irregular life
these colored brakemen lead.”°
A New York federal court in 1905
similarly reduced the amounts
awarded to the African American
victims of a steamship crash, ref-
erencing the book, Race Traits and
Tendencies of the American Negro
to purportedly show “in a forcible
way the difference in the vitali-
ty of the two races.”>! The court
relied on this racist “science” to
show that the African American
victims would have lived shorter
lives, and therefore would have
had shorter work-lives, thereby
entitling the African American
victims to lesser damages.*

Courts similarly have long jus-
tified lower awards to women,
including women of color, based

In 1970, a federal district
court of the Eastern
District of Pennsylvania
assessed the worth of

a 19-year-old woman
who suffered permanent
brain damage by judging
whether she was

marriage-material.

on sexist assumptions that women
will have shorter or interrupted
careers because of marriage and
motherhood. In 1944, the Supreme
Court of Pennsylvania reduced

the award of a female child who
was killed by a city truck, based on
“the lower rate of wages ordinarily
obtainable in the industrial world
by women as compared with men,
and the likelihood of marriage and
motherhood, with their resulting
effect on the girl’s opportunity
and capacity to continue through
life as a wage earner.”** In 1970, a
federal district court of the East-
ern District of Pennsylvania as-
sessed the worth of a 19-year-old
woman who suffered permanent

wrongful death lawsuits would be
less than if the community was
predominately white.?

brain damage by judging whether
she was marriage-material: “She
was attractive, healthy, talented,
well-adjusted, and intelligent. ..
.She enjoyed male companionship.
...Marriage probably would have
interrupted her career.”* In find-
ing the victim to be marriage-ma-
terial, the court decided to reduce
her projected earnings by half.3’ In
1975, another federal court found
that “eight years ...falls squarely
in the middle of the range of a
professional woman’s likely hiatus
from her principal occupation in
order to raise a family.”%®

Courts have also required women
to justify professional ambitions
used to argue for higher damages
awards.>” One court dismissed ev-
idence of a young female accident
victim’s lifelong aspirations to
become a veterinarian as “purely
speculative” and “without eviden-
tial foundation” due to the difficulty
of getting into the only veterinarian
school in the region.* The same
skepticism has not been shown in
cases where men aspired to similar
professional careers.?® Despite this
pervasive discrimination in dam-
ages awards, state legislatures have
failed to take any meaningful action
to rectify this wrong.
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IV. Discriminatory Civil Damages Awards Fail to Account

for Future Progress

The use of wage and earning
tables delineated by race/ethnicity
and gender perpetuates economic
and racial inequality.*’ Race and
ethnicity-based award calcula-
tions sustain structural racial
discrimination and inequality
stemming from America’s history
of slavery, segregation, and mass
incarceration. Today, large ra-

cial wage gaps persist for men of
color: in 2015, African American
men made 73% of white men’s
earnings and Latino men earned
only 69%.% College-educated
African American men also face
significant gaps: African American
men with a college education earn

only 80% of the hourly wages of
a similarly situated white man.*?
In addition to facing pay discrim-
ination, African American and
Latino men are also dispropor-
tionately subjected to high levels
of policing and involvement with
the criminal justice system, both
of which are rife with discrimina-
tory bias. African Americans are
incarcerated in state prisons at a
rate that is 5.1 times the impris-
onment of whites,* and despite
using drugs at similar rates as
whites, African American adults
are 2.5 times more likely to be
arrested for drug possession than
whites.* Latinos are imprisoned

at a rate that is 1.4 times the rate
of whites.* For many, a criminal
record often leads to life-long
difficulties in obtaining and main-
taining employment.*

At the intersection of race and
gender, women of color also face
significant discrimination, re-
gardless of their education level.
The gender wage gap exists at

all education levels, worsens as a
woman’s career progresses, and
occurs within occupations where
both men and women work.*’
African American women and
Latina women typically make only
63 cents and 54 cents, respective-

WHITE MEN GET HIGHER COMPENSATION ACROSS THE BOARD
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Note: All above compensation projections use a simplified version of a future lost income model with a typical race and gender bias. They do not reflect actual cal-
culations made by any forensic economist, as those economists consider many more variables, but are rather illustrative examples. While economists include
race and/or gender in a variety of measures—wage, worklife expectancy, and education level, primarily—this model assumes gender is considered for worklife
expectancy and both variables are considered for wage. While this is not the method the majority of economists use (no single method is), it is reflective of
the typical impact race and gender have on compensation. They further assume victim is under 25 with no work history and cannot work in the future.

Source: Kim Soffen, In one corner of the law, minorities and women are often valued less, WAPO; WONKBLOG. (Oct. 25, 2016), https://www.washingtonpost.com

/graphics/business/wonk/settlements/
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More recently, ten states
have passed strong
equal pay protection
laws prohibiting pay
discrimination and
barring employers from
asking about salary
history in an attempt to
further close the gender

wage gap.

ly, for every dollar paid to their
white, male counterparts.*® Afri-
can American and Latina women
with a college degree only earn
about 70% of the hourly wages of
a white college-educated man.*
African American women with an
advanced degree earn about $7
an hour less than white men who
only have a bachelor’s degree.*
Mothers, particularly mothers of
color, are offered lower starting
salaries and are perceived to be
less competent than equally qual-
ified fathers.! African American
mothers and Latina mothers are
paid just 51 cents and 46 cents for
every dollar a white father makes,
respectively.*

While systemic gender and race
discrimination continues to
permeate our society, legislative
and policy reforms aim to reme-
dy these ills. As a result, women
and people of color have made

strides in recent decades, in part
due to numerous statutes passed
to address historical gender- and
race/ethnicity-based inequalities.
In 1963, the Equal Pay Act was
passed to help ensure that men
and women are given equal pay
for equal work within the same
establishment.>® In 1964, Congress
passed Title VII of the Civil Rights
Act to prohibit discrimination

on the basis of gender, race, and
ethnicity in employment.** Since
the implementation of the Equal
Pay Act and Title VII, labor force
participation rate by women has
doubled.* Between 1966 and 2013,
African American participation
rates in the workforce increased
from 8.2% to 14%.5¢ Protection
from discrimination has helped
women and people of color to
access jobs, including higher-pay-
ing supervisory and management
positions, and higher education.
In 1960, only 15% of managers
were women, but by 2009, almost
40% of managers were women.*’

Today, there is a continued socie-
tal focus on increasing racial and
gender equality. More recently,
several states have passed strong
equal pay protection laws prohib-
iting pay discrimination and bar-
ring employers from asking about
salary history in an attempt to
further close the gender and racial
wage gap.*® And, several states,
including California, Illinois, and
Massachusetts, have all passed
resolutions setting voluntary
goals for corporate boards to have
a minimum number of women
directors within a specified time

“We must not assume
that individuals forever
remain shackled by the
bounds of community
or class. The law

loves certainty and

economy of effort, but

the law also respects
individual aptitudes

and differences.”

— Greyhound Lines, Inc.
v. Sutton, 765 So. 2d 1269,
1277 (Miss. 2000)
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period to increase diversity at
management levels.*® In doing so,
these states cited studies finding
a correlation between boardroom
gender diversity and enhanced
corporate performance.® Compa-
nies themselves have also joined
efforts to promote diversity. Com-
panies like Google, Apple, Yahoo,
and Salesforce, among others,
voluntarily publish annual diver-
sity employment numbers, leading
to increased accountability.®!

While more work needs to be
done to increase diversity at every
level, high profile jobs in politics
and law slowly have become more
accessible to women and people
of color. In 1965, there were zero
African American U.S. Senators

or state governors and only six
African American U.S. House Rep-
resentatives.®? Since then, there
have been 10 African American
Senators, including Barack Obama

V. Reforms

Legislators, judges, and scholars
are starting to recognize the prob-
lems inherent in using race/eth-
nicity- and gender-based statistics
in the calculation of civil damages
and have taken some steps to
address them.

A. Federal Reform Efforts

To date, only one federal legisla-
tive effort has attempted to ad-
dress the problem of civil damages
that perpetuate racial and gender

who later became the first African
American President, three African
American state governors, and 114
African American U.S. House Rep-
resentatives. Of all active federal
courts of appeal judges, 36% are
women and 7% are women of col-
or.% In 2009, Sonia Sotomayor was
appointed to the Supreme Court
of the United States and became
the first Latina justice. There, she
joined two other women, Justice
Ruth Bader Ginsburg and Jus-

tice Elena Kagan, and one other
person of color, Justice Clarence
Thomas.

Some progress has also been made
on the criminal justice front.
Since 2007, more than 30 states
have implemented laws to re-
duce prison sentences, eliminate
mandatory minimum sentences,
expand parole eligibility, and
strengthen diversion programs.®
Legislative efforts to reduce incar-

To date, only one
federal legislative
effort has attempted
to address the problem
of civil damages that
perpetuate racial and

gender discrimination.

ceration rates in communities of
color will minimize collateral con-
sequences and increase economic
opportunities.

These reforms demonstrate the
ongoing efforts to tackle inequal-
ity and create equal economic
opportunities for people of color
and women. Calculating damag-
es for awards in tort cases based
on race/ethnicity- and gen-
der-specific data fails to account
for potential future progress of
women and people of color as
society continues to work towards
eliminating gender and racial
disparities. As Judge Michael Mills
held in Greyhound Lines v. Sutton,
“We must not assume that indi-
viduals forever remain shackled
by the bounds of community or
class. The law loves certainty and
economy of effort, but the law also
respects individual aptitudes and
differences.”®

discrimination. The Fair Calcula-
tions in Civil Damages Act of 2016
was introduced in the Senate by
U.S. Senators Cory Booker (D-NJ)
and Kirsten Gillibrand (D-NY) and
introduced in the House by U.S.
Representatives Joseph Kennedy
IIT (D-MA) and Mia Love (R-UT).¢®
The bill sought to prohibit fed-
eral courts from awarding civil
damages “using a calculation

for the projected future earning
potential of [a] plaintiff that takes
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into account the race, ethnici-

ty, gender, religion, or actual or
perceived sexual orientation of
the plaintiff.”¢” The bill directed
the Secretary of Labor to “develop
guidance for forensic economists
to develop inclusive future earn-
ings tables,” and, in conjunction
with the Attorney General, to
“develop guidance for States on
how to make calculations of future
earnings in State tort proceed-
ings free of [such] bias.”*® The bill
separately directed the Judicial
Conference of the United States
and the Administrative Office of
the United States Courts to study
how segregation along the enu-
merated lines has affected civil
damage awards, and the Federal
Judicial Center to train judges on
“how to use tables on future earn-
ings in evidence that comply with
this Act.”® In introducing the bill,
Senator Gillibrand called the use
of such statistics “one of the most
damaging and offensive conse-
quences of America’s pay inequal-
ity problem.”” The bill never left
the Senate Judiciary Committee or
the House Subcommittee on the
Constitution and Civil Justice.”

Related federal reform efforts
have been successful in pro-
hibiting the use of race and/or
gender in damage calculations.
On September 22, 2001, Congress
established the September 11
Victim Compensation Fund, which
was designed to provide a no-fault
alternative to tort litigation for
those physically injured or killed
in the 9/11 attacks.” Initially, the
fund proposed distributing awards

using race and gender-based
data. During the notice-and-com-
ment period, at least two groups,
a group of eleven members of
Congress and the National Or-
ganization of Women (“NOW”),
submitted letters opposing the
proposed rules for being discrimi-
natory against women and people
of color. On January 14, 2002,
Congresswoman Carol Maloney
(D-NY) and ten other members

of Congress, submitted a letter

to the Department of Justice, the
agency charged with adminis-
tering the Special Compensation
Fund, criticizing the proposed use
of the “Worklife Estimates” charts
issued by the U.S. Department of
Labor, Bureau of Labor Statistics
in 1979.” They argued that these
charts, which showed that women
work on average five years less
than men were “‘invalid’ and ‘out
of date.””™ Likewise, on January
22,2002, NOW submitted a letter
arguing that to base compensa-
tion on the “stubbornly persistent
[race and gender] wage gap” would
violate Equal Protection and Due
Process without any “compelling”
government objective.” At around
the same time, the NAACP Legal
Defense Fund also came out in
public support of NOW’s posi-
tion.”® The Fund’s Special Master
Kenneth R. Feinberg ultimately
announced final administrative
rules that compensated all victims
using race-neutral, male tables “to
avoid any gender bias in assumed
future work life patterns and to
ensure consistency.””

B. State Legislative Proposals
and Reforms in Similar Areas

Most states are silent on the
disparities in damage calculations
caused by race/ethnicity- and gen-
der-specific future earnings cal-
culations in civil damage awards.
Only two states, North Carolina
and New Jersey, require the use of
a blended, race- and gender-neu-
tral, life expectancy table.” Only
one state, Arizona, appends a
blended, race- and gender-neutral
life expectancy table to its model

Most states are silent
on the disparities in
damage calculations
caused by race/
ethnicity- and gender-
specific future earnings
calculations in civil

damage awards.

jury instructions.” A handful of
states have either statutes or jury
instructions that use race-neutral
but gender-specific life expectan-
cy and work-life expectancy ta-
bles.® A few states have gone the
other way and either mandate or
recommend the use of race- and
gender-specific tables.®!

While the majority of state
legislatures have not addressed
whether civil damages should take
into account race, ethnicity, and/

How Race, Ethnicity, and Gender Impact Your Life’s Worth | 9



(

“The legal system does
not work fairly and with
due process if one class
of litigants is unduly
burdened in litigation
through the application
of inappropriate race-
based statistics.”

—Judge Weinstein,
McMillan v. City of New York,
253 F.R.D. 247, 255
(E.D.N.Y.).

or gender, certain state legisla-
tures have addressed the use of
such data in other areas, such

as workers’ compensation. For
example, in five states that have
no guidance at all on the use of
race, ethnicity, and/or gender in
the calculation of civil damages,
Kentucky,®? Montana,® Nebraska,®
Nevada,® and South Dakota,?
state legislatures or agencies have
promulgated statutes, court rules,
or regulations requiring the use of
race-neutral life expectancy tables
for disability calculations under
workers’ compensation. In these
states, race cannot be used to
calculate workers’ compensation,
but, in calculating civil damage
awards followed by an injury,
there is no prohibition on relying
on race-specific data.

C. Reform Efforts from
the Bench

Consulting race/ethnicity- and/

or gender-based statistical tables
or relying on experts who con-
sult them remains the prevailing
practice among judges and juries
today. However, a small number of
courts have rejected calculations
that segregate injured plaintiffs
based on one or both categories.®
These judges generally have found
that the use of race/ethnicity and
gender-based tables is unreliable
and discriminatory. One federal
judge in New York, Judge Wein-
stein, has held the use of race-
based tables is unconstitutional.

10 | How Race, Ethnicity, and Gender Impact Your Life's Worth

1. Race, Ethnicity, and

Gender-Based Tables

Are Unreliable
Several courts have rejected race/
ethnicity- or gender-based sta-
tistics on the ground that such
data are inherently inaccurate
and unreliable for the purpose of
making future projections. Courts
often reason that because actuari-
al tables are based only on histor-
ical facts, they cannot accurately
account for the pace of future
progress for women and people of
color in the workforce. In a case
from the 1980s, Judge Raymond
J. Pettine of the federal district
court of Rhode Island refused to
credit an expert’s reduction of a
woman’s estimated working life
by 40% because it was based on
a survey of women’s work histo-
ries between 1978 and 1980.% “As
a factual matter,” Judge Pettine
reasoned, “I seriously doubt the

“It can no longer
automatically be assumed
that women will absent
themselves from the
work force for prolonged
intervals during their
child-bearing/child-

rearing years.”
—Judge Pettine,
Reilly v. United States



probative value of such a statis-
tic with respect to twenty-first
century women’s employment
patterns, particularly in light

of current, ongoing changes in
women’s labor force participation
rates.”® The First Circuit echoed
Judge Pettine’s concerns, reason-
ing on appeal that “[i]n an envi-
ronment where more and more
women work in more and more
responsible positions, and where
signs of the changing times are all
around us, it can no longer auto-
matically be assumed that women
will absent themselves from the
work force for prolonged inter-
vals during their child-bearing/
child-rearing years.””

2. Race, Ethnicity, and

Gender-Based Tables

Are Discriminatory
Several courts also have rejected
race/ethnicity- or gender-based
statistics on the ground that the
use of such data is discrimina-
tory.’! In one case, the Court of
Federal Claims declined to use
gender-based actuarial tables
to calculate damages under the
Childhood Vaccine Injury Act
because the result would unfairly
penalize women.*? “Does it follow
that because some women have
historically been able to spend
years out of the workforce, female
children in the Program should
always get substantially smaller
awards for ‘lost earnings’ than
male children?” the judge asked.”
He answered: “I do not think so.”**
Similarly, in refusing to apply an
African American male average
earnings table to a biracial child, a

federal district judge in Washing-
ton, D.C. explained that “it would
be inappropriate to incorporate
current discrimination resulting in
wage differences between the sex-
es or races or the potential for any
future such discrimination into a
calculation for damages resulting
from wages.”*

In U.S. v. Bedonie, a federal dis-
trict court in Utah also rejected
the use of both race-based and
gender-based statistics out of
anti-discrimination concerns.?
That case involved restitution
claims in two unrelated homi-
cide cases involving a 21 year old
Native American male with a high
school education who was killed
by a drunk driver and a three
month old Native American girl
who was killed by her father.’

To perform lost income calcula-
tions, the court-appointed expert
used Native American race-based
statistics and recommended
substantially reducing the victims’
earnings projections.’”® The expert
argued that the Native American
man would receive only 58% of
the average earnings of a similarly
situated white man and the Native
American girl would receive only
76% of the average earnings of a
similarly situated white female.*
In response, the court invoked its
discretionary powers and declined
to reduce the awards as recom-
mended, reasoning that “as a mat-
ter of fairness, the court should
exercise its discretion in favor

of victims of violent crime and
against the possible perpetuation
of inappropriate stereotypes.”!%

‘[elthnicity, like race . . .
is a fictitious, changing,
and unreliable social

construct”

— Judge Weinstein,
G.M.M. v. Kimpson

3. Race, Ethnicity, and

Gender-Based Tables

Are Unconstitutional
Among the several judges who
have rejected the use of race/eth-
nicity and gender-based tables,
Judge Weinstein stands out as
the only federal judge to have
repeatedly held that race-based
statistical tables are unconstitu-
tional. In McMillan v. City of New
York, Judge Weinstein first held
that when a judge or jury consid-
ers a race-based actuarial table,
the claimant’s rights under the
Equal Protection Clause of the
U.S. Constitution are violated.
Judge Weinstein reasoned that
(1) “[j]udicial reliance on ‘racial’
classifications constitutes state
action”;'°! (2) “state action in
reliance on ‘race’-based statistics
triggers strict scrutiny”;!%? and (3)
the state presumably cannot meet
that rigorous review standard. He
concluded that, “[e]qual protec-
tion in this context demands that
the claimant not be subjected to
a disadvantageous life expectan-
cy estimate solely on the basis
of a ‘racial classification.””'% To
“allow][] the use of ‘race’-based
life expectancy tables, which are
based on historical data,” courts
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would be “reinforcing the under-
lying social inequalities of our
society rather than describing

a significant biological differ-
ence.”!% In so holding, Judge
Weinstein relied in part on an
analysis developed by Professor
Martha Chamallas of the Ohio
State University Moritz College

of Law.!% Professor Chamallas ar-
gued that judicial reliance on race/
ethnicity and gender-based tables
constitutes state action for equal
protection purposes, because “it is
impossible to separate the use of
the statistics from the underlying
legal standard in the case.”!% Pro-
fessor Chamallas also explained
that, because “no principle of
constitutional law is more firmly
entrenched than the anti-dis-
crimination principle as applied
to explicit racial classifications,”
the use of race-based data fails
the rigorous level of strict scrutiny
required to pass constitutional
muster.!?” Although use of gen-
der-based statistics would have

to survive a less rigorous form of
scrutiny, “[t]he precedents indi-
cate that the Court is hostile to
gender classifications premised on
traditional sex-role assumptions
that tend to reinforce women’s

domestic and maternal roles as
wives and mothers, and downplay
women’s roles as workers and
independent economic actors.”!%
Professor Jennifer Wriggins of the
University of Maine School of Law
has argued that the only plausible
compelling state interest for jus-
tifying use of race/ethnicity and
gender-based tables—“accuracy
in determining tort damages”—is
inherently problematic, unre-
liable, and, even if valid, not as
sufficiently “compelling” as other
court-approved interests.!%

Though scholars have focused on
potential equal protection viola-
tions, Judge Weinstein also held in
McMillan that reliance on race-
based tables violates the Consti-
tution’s Due Process Clause. He
began with the premise that “[t]
here is a right—in effect a proper-
ty right—to compensation in cases
of negligently caused damages to
the person under state and federal
law.”11% The use of race-based
statistics to calculate compensa-
tion violates this property right
because it “is not scientifically
acceptable in our current hetero-
geneous population” to categorize
people based on race, a social

12 | How Race, Ethnicity, and Gender Impact Your Life's Worth

construct more than a biological
difference.!!! Instead, disparities
between “races” are “associated
with socioeconomic differences
and tend to diminish significantly
... when socioeconomic factors
are controlled.”!'? Accordingly, be-
cause race-based statistics are in-
herently unreliable, their use in a
courtroom to deprive someone of
his or her right to compensation
constitutes “arbitrary and irratio-
nal state action,” and therefore a
denial of due process.!''®

Seven years later, in G.M.M. v.
Kimpson, Judge Weinstein stopped
the defendant’s expert from testi-
fying about the percentage of peo-
ple of Latinx descent with mas-
ter’s degrees, on constitutional
grounds.'** Judge Weinstein wrote
that “[e]thnicity, like race....is a
fictitious, changing, and unreliable
social construct,” and that racial
disparity in achievement is often
just a front for socio-economic
factors.!’® Had Judge Weinstein in
this case accepted the defendant
expert’s race-based calculations,
the injured Latino child would
have received half the damages
award a similarly situated white
child would have received.!'




Vi. Recommendations

The use of race/ethnicity- and/or
gender-based data in calculating
lost earnings not only deprives
women and people of color, and by
extension their families and com-
munities, of fair compensation,
but also perpetuates negative,
inaccurate stereotypes that dimin-
ish the individual’s worth and fail
to account for human potential.!"’
The practice provides economic
justification for the devaluation of
these communities, which could
result in more reckless behavior
by tortfeasors, because the per-
ceived “costs” of that conduct is
lower.!*® It risks decreasing access
to justice when these torts do
occur because plaintiffs’ attorneys
are less willing to take on cases
perceived to have lower-value.

Finally, the practice is inconsis-
tent with new laws that are being
passed aimed at reducing discrim-
ination and promoting equality.
We urge state legislators to pass
laws that prohibit the use of wage
and earnings tables delineated by
race and gender in the calculation
of damages so that the practice is
no longer detrimental to women
and people of color. Specifically,
states should codify in statutes
that future earnings predictions in
any damages calculation may not
be based on the race or the gender
of the plaintiff and that they may
not rely on racial or gender stereo-
types surrounding gender identity,
sexual orientation, family choices
(including marriage and mother-
hood), or professional goals.

We urge state legislators
to pass laws that
prohibit the use of wage
and earnings tables
delineated by race and
gender in the calculation
of damages so that the
practice is no longer
detrimental to women

and people of color.
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